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ORDER

The Court has remanded this case to us for a new penalty
determnation in light of its reversal of one of several
viol ati ons sustained by the Board in NTSB Order No. EA-3766
(served Decenber 31, 1992).' As discussed below, we will inpose
a 90-day suspension of the respondent's private pilot and
mechani c certificates for the four regulatory violations affirnmed
by the Court.

Foll ow ng an evidentiary hearing, the | aw judge concl uded
that the respondent, as alleged by the Adm nistrator in his
energency order of revocation, had intentionally falsified an
aircraft | ogbook by indicating that a ferry permt fromthe

'Morse v. FAA, C. A 9, No. 93-70264, deci ded Septenber 28,
1994, rehearing denied, January 10, 1995.
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United Kingdomto Deer Park, WA had been issued when in fact a
permt valid only in United States airspace (i.e., from Bangor,
Mai ne to Deer Park) had been issued. On appeal we affirned that
conclusion. W rejected the respondent’'s contention that the

fal se entry was not nmaterial, reasoning that "the entry could
have m sl ed others, such as the aviation authorities in countries
al ong the planned route of flight fromthe UK to the US.

(G eenl and, Newfoundl and and Canada), into believing that

what ever perm ssion that m ght have been necessary to make the
conplete flight had been obtained.” |In its decision, the Court
determ ned that materiality could not be predicated on this
possibility absent proof, lacking in the adm nistrative record,
that the countries respondent m ght have |landed in in fact "had

| aws which would be violated by the flight" of respondent's
aircraft in their airspace. See Slip Op. at 5. Gven this
percei ved evidentiary shortcomng in the Administrator's case,
the Court, citing Janka v. NISB, et al., 925 F.2d 1147, 1150 (9th
Cr. 1991), ruled that the falsification charge under section

43. 12 of the Federal Aviation Regulations ("FAR " 14 CFR Part 43)
coul d not be sustained. ?

Qur judgnent in Order EA-3766 that respondent | acked
qualification, and therefore should have his certificates
revoked, rested essentially on the falsification charge al one.

As to the other charges in the proceedi ng upheld by the Board and
the Court (nanmely, sections 91.405(a) and (b), failure to neet

i nspection and mai ntenance record entry requirenents; 91.409(a),
operation of an aircraft in need of annual inspection; and
91.203(a), operation of an aircraft without a registration
certificate), we think that a 90-day suspension of respondent's
certificates would be consistent both with precedent involving
mul tiple charges of the kind at issue here and with the

Adm nistrator's sanction guidelines for such offenses. See FAA
Order 2150. 3A, Appendi x 4, "Enforcenent Sanction Gui dance Table."

ACCORDI NGY, IT IS ORDERED THAT:
The Adm nistrator's Novenber 3, 1992 Anended Energency O der
of Revocation is nodified to provide for a 90-day suspension of

respondent's private pilot and nechanic certificates.

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMVERSCHM DT, Menber
of the Board, concurred in the above order.

The court in Janka reiterated earlier Ninth Crcuit
precedent holding that the three elenents of an intentional false
statenent are falsity, know edge, and materiality.



